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Judging from the Employer's brief, at stake in this

case is only a minor procedural problem which turns on

whether the reduction-in-litigation policy of Rule 13(a)

of the Federal Rules of Civil Prtx-edure is to be fur-

thered or thwarted. In actuality, however, the result of

sustaining the decision of the District Court would be to

stultify the National policy which requires parties to

process grievances through arbitration where they have

contractually agreed to do so.

The District Court's decision resulted in a forfeiture

by the Union of an admittedly arbitrable grievance, sim-

ply because the Union failed to assert its grievance as a

counterclaim to an action initiated by the I^mi)loyer.

Upon the following chain of reasoning rests the Em-

ployer's entire case in sup]xirt of the District Court's

decision: parties may waive their right to arbitrate and
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may instead submit their disputes to a court for deter-

mination; the Union was not required to submit its dis-

pute with the Employer to arbitration ; ergo, the Union's

failure to assert as a counterclaim its arbitrable griev-

ance constituted a waiver of that grievance.

While we agree that the right to arbitrate may be

waived in favor of litigating a claim, it does not follow

that it must be waived. Yet it is on this single proposi-

tion, namely, that the Union was required to waive its

arbitrable grievance and present that grievance as a

counterclaim in a court action, that the Employer's de-

fense of the District Court's decision rests.

No case has been cited which is on point (none of

those cited in the Brief for Appellee involved a counter-

claim which consisted of an arbitrable grievance) ; and

indeed, it would be astonishing to find such a case since

it would run counter to Supreme Court-enunciated poHcy

of six years' standing. Specifically, in the Supreme

Court's arbitration trilogy. United Steelworkers v. En-

terprise Wheel & Car Corp., 363 U.S. 593, 4 L.Ed.2d

1424 (1960); United Steelworkers v. Warrior & Gulf

Nav. Co., 363 U.S. 574, 4 L.Ed.2d 1409 (1960) ; United

Steelworkers v. American Mfg. Co., 363 U.S. 564, 4

L.Ed.2d 1403 (1960), the lower federal courts were di-

rected to look with favor upon arbitration as a means of

settling disputes; and they were admonished to exclude

from arbitration only those disputes which the parties

expressly agreed should not be arbitrated. United Steel-

workers V. Warrior & Gidf Nav. Co., 363 U.S. at 581,

582-83, 4 L.Ed.2d at 1417; see Desert Coca Cola Bot-

tling Co. V. General Sales Drivers, 335 F.2d 198, 201

(9th Cir. 1964). The same policy has also been made ap-

plicable to the States, Local 174, Teamsters v. Lucas
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Flour Co., 369 U.S. 95. 102-03. 7 L.Kd.2d 593. 598

(1962).

Since the arbitration trilojry. ^\^^. Supreme Court has

on numerous occasions remanded arbitrable disputes to

the parties' pfrievance adjustment processes where one of

the parties souj^^ht to have the dispute litijjated in crmrt.

For example. wIutc an t-nipKn-er soup^ht dama^^'es for

breach of contract. alle.trin«^' that the union had actually

repudiated the agreement by striking in the face of a no

strike picdpfe and had tluis waived its rij^lit to demand
arbitration, the Supreme Court nevertheless stayed the

court proceedinjif and required the employer to seek its

remedy by way of arbitration. Drake Bakeries, Itte. v.

Local 50, American Bakery Workers. 370 U.S. 254.

260-62, 8 L.Ed.2d 474. 479-80 ( 1962). The Supreme

Court ruled, in Drake Bakeries, that the strike action

was not "such a breach or repudiation of the arbitration

clause by the union that the company is excused from

arbitrating-, upon theories of waiver, estoppel, or other-

wise." id., 370 U.S. at 262, 8 L.Ed.2d at 480.

Yet the Employer in this case would find a waiver

from the fact that the Union couUl, if it wished, have

waived its right to arbitrate.

Were the District Court's decision sustained, it w«Mild

create a novel exception to the National policy which

states that a party desiring to arbitrate an arbitrable

dispute is entitled to utilize that forum and need not

have his grievance adjudicated by a court.'

'The Union barj^ained to have an arbitration Ix^irrl decide "all

matters concerning questions, interpretations, disputes or viola-

tions of this Collective Harj,'aiiiintr .Agreement." .Article I. §>(a)

of the ixirtics' aj:jreemcnt (R. 12] (rei)r«Kluced in Apix-jidix A

of Apix-iiant's Oix-ning Brief), and the Supreme Court has said

that "the moving party should not be deprived of the arbitrator s
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The logical extension of the Employer's argument in

this case in support of the District Court's decision, is

that if the Union must assert as a counterclaim even

arbitrable grievances, a party to a contract calling for

arbitration who would rather Htigate than arbitrate need

only file a suit contesting the arbitrability of the particu-

lar dispute or the applicability of the contract.^ The

other party would then be forced to the election of either

asserting as a counterclaim all pending grievances which

involved an interpretation of the contract, or run the risk

of waiving those grievances under Rule 13(a).

We need go no further than the recent decision of

this Court in Los Angeles Paper Bag Co. v. Printing

Specialties Union, 345 F.2d 757 (9th Cir. 1965) for an

excellent illustration of the ludicrous result the Em-
ployer's theory would have.

In Los Angeles Paper Bag, a suit was brought by a

union to compel arbitration over the discharge of some

employees for allegedly engaging in a strike. The em-

ployer counterclaimed for damages as a result of the al-

leged strike. With this Court's approval, the District

Court ordered arbitration of the grievances to determine

whether in fact there had been a strike, in the face of a

contract clause expressly excluding from arbitration dis-

cipline imposed by the employer on persons who partic-

ipate in strikes or work stoppages. In addition, the em-

judgment, when it was his judgment and all that it connotes that

was bargained for," United Steehvorkers v. American Mfg. Co.,

363 U.S. at 568. 4 L.Ed.2d at 1407.

^Such a question, i.e., arbitrability or applicability of the con-

tract, must be answered by a court, see JoJui Wiley & Sons v.

Livingston, 376 U.S. 543, 546-47, 11 L.Ed.2d '898, 902-03

(1964), in the absence of a provision to the contrary, see Desert

Coca Cola Bottling Co. v. General Sales Drivers, 335 F.2d 198,

199 (9th Cir. 1964).
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player's coiintcrclaini was .slayal until the arbitrator

decided if a strike hatl occurred.

Under tlu reasoninj^ of the I'Jiiployer in the instant

case, the resiili in l.os Aiujclcs l*apcr Hikj depended

upon tile fortuitous circumstances of whether the em-

ployer t)r the union initiated the court action, for if the

employer had first .sued for strike dama^H-s. the union

would have been re(|uired to assert as a compulsory coun-

terclaim for Court adjudication its j^^rievances over the

employees' discharp^c.'

The District Court's rulinj^ would turn Los Amjclcs

Paper Bag on its head. Instead of ^^ivinpf way to the

arbitral j^rocess. the District Court and the Fmj)loyer

would hypertechnically apply Rule 13(a) .so as to era.se

a partv's ri.i;ht to arbitrate whenever his opiK)nent was

so minded as to file a lawsuit—no mater how spuriou.s

—

which was based on the .same contract as that upon

which the pfrievances were based.

The absurdity of such an ema.sculation of our Na-

tional p<ilicy is patent and is answer enoujT:h to the Em-

ployer's arp^uments.

"Respectfully submitted.

BRUNn.\r.F. & II.\( KI.F.R.

Albert Bri-ndage.

Tui.n\«^ Retch.

Attorneys for Appellant.

»The airreement in l.os Anodes Paper Bag did not remiire

the employer to arl.itrate its claim f"r^lani'^P;:^-/?t^ ^7^' ''Ij.f%"
compare Atkinson v. Sinclair Rcf. Co.. 370 US. 238 24 .8

I Kd^d 462-66 (1062). 'u-ith Drake Bakeries. Inc. r. Local .V>.

Anu^kan Hakery Workers I'nion. 370 U.S. 2.M. 258. 8 L.Kcl2d

474 477-7i< (ito) The same situation is api>iical)le m trie

present case, where the I-mployer's suit against the UtuMn was

a non-arl)itrahle suit under section 302 of the I..MKA [-'

U.S.C. § 1871.
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